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1. The 
original sin



Garden of Earthly Delights (



Hiëronymus Bosch



Hell





Welcome to my garden of Eden







Rights and corresponding duties?











2. Swamp 
acts: let’s 
drain the 
swamp!



















The 
predicament 

of Europe’s 
swamps

~60% of European wetlands lost 
or degraded over last century

~50% of EU peatlands degraded

Only ~7% of Europe’s original 
peatlands remain intact

Wetlands cover ~4–6% of Europe 
(~350,000 km²)

Up to 80% loss in some regions 
since 1900



Climate significance

Wetlands store ~30% 
of global soil carbon

Peatlands store ~2×
more carbon than 

global forests

Degraded European 
peatlands emit ~600 

Mt CO₂/year

Drainage converts 
sinks → carbon 

sources



3. Leybucht: 
the roots of 
EU’s Birds 
and Habitats 
Directive





Facts

• Germany planned to move the existing dyke
seawards as part of a coastal-defence project. This
would:

• permanently convert part of the intertidal area; 

• reduce the geographical extent of the protected
area; 

• affect important bird habitats. 

• The Commission argued that Germany could not
simply reduce the protected area for reasons of 
coastal defence.



Avosetta



Implications

• The Court accepted that Member States do not
have an absolute prohibition on reducing an SPA.

• But the circumstances in which this is permissible
are very narrow.

• The Court essentially reasoned that a reduction
could be justified where there are exceptional
circumstances, such as overriding interests relating
to the environment, and where the measure is 
genuinely necessary.

• Importantly, the Court did not accept that
economic or recreational considerations would
ordinarily justify reducing a protected area.

• In Leybucht itself, the Court ultimately found that
the German coastal-defence works could be
justified because of the serious risk of flooding
and the protection of human settlements and 
agricultural land. 







4. Kyrtatos: 
no human 
right to 
swamp 
protection



Background

Whether environmental damage 
alone violates Article 8 

Applicants argued: 

• destruction of wetland ecosystem 

• loss of scenic beauty 

• disturbance to enjoyment of home 

State argued: 

• no serious interference with private/family 
life 

• issue is environmental protection, not 
human rights



Ruling

No violation of Article 8 

•The European Convention on Human Rights does 
NOT guarantee a general right to a healthy 
environment

Key principle: 

•directly affects private/family life or home

Environmental harm is only relevant if it: 

•damage to swamp/ecosystem ≠ direct impact on 
applicants

Here: 



Implications 

• Court distinction: 

• ❌ General environmental degradation = not 
enough 

• ✅ Direct impact on home life (noise, 
pollution, health) = Article 8 possible 

• Rationale: 

• “The Convention is not designed to protect 
the environment as such” 

• Wetlands are not protected under Article 8 
automatically

• Protection must come through: 

• national environmental law 

• EU conservation regimes (e.g. protected sites) 

• Case shows limits of human rights approach to 
environmental protection



5.  Wetlands 
versus port 
expansion: 
from obstacle 
course to 
opportunity?



Zeeland and Antwerp







Orleans 

• Case: Orléans, Joined Cases C-387/15 & 
C-388/15 (2016) — expansion, Port of 
Antwerp. 

• Article 6(3): genuine mitigation measures
may be considered in the impact 
assessment. 

• Compensation: measures offsetting
habitat loss elsewhere fall under Article
6(4) and its stricter conditions. 

• No “future habitat” shortcut: planned
replacement habitat cannot simply justify
destroying existing protected habitat. 

• Principle: where scientific doubt about
site integrity remains, authorisation
cannot be granted.







6.  Donana’s
wetlands are 
saved from 
drought and 
climate change 
(for now)







• WFD: Spain failed to properly assess 
groundwater pressures and adopt 
sufficient measures to prevent 
deterioration of groundwater 
bodies. 

• Habitats Directive, Art. 6(2):
groundwater abstraction was capable 
of causing deterioration of protected 
habitats, triggering a duty to take 
appropriate preventive measures. 

• Precautionary approach: Spain could 
not rely on uncertainty about the 
precise ecological effects; it had to 
demonstrate that abstraction would 
not adversely affect protected 
habitats. 







7.  
Klimaseniorinnen: 
nature is not 
climate, even not 
in 2024



Ruling

Article 8 includes positive climate 
obligations

States must adopt mitigation and 
adaptation measures (legislation –
carbon neutrality – carbon budgets)

Environmental harm now linked to 
human rights protection



Adaptation

• ‘552. Furthermore, effective protection of the 
rights of individuals from serious adverse effects on 
their life, health, well-being and quality of life 
requires that the above-noted mitigation measures 
be supplemented by adaptation measures aimed at 
alleviating the most severe or imminent 
consequences of climate change, taking into 
account any relevant particular needs for 
protection. Such adaptation measures must be put 
in place and effectively applied in accordance with 
the best available evidence (see paragraphs 115 
and 119 above) and consistent with the general 
structure of the State’s positive obligations in this 
context (see paragraph 538 (a) above).’





Limitations 

Klimaseniorinnen (ECtHR, 2024) strengthens 
climate protection under Article 8 but does not 
create a general right to environmental protection

Environmental harm is only relevant when it causes 
a direct and serious interference with 
private/family life or home

Article 8 does not require specific policy 
outcomes, such as bans on fossil fuel sales or other 
concrete legislative measures 

States retain a wide margin of appreciation, 
especially in choosing climate and environmental 
policies 

Even in severe environmental or climate contexts, 
courts focus on procedural duties rather than 
ecological protection as such



No humanr ight after, all?



8. Rights of 
wetlands: Mar 
Menor as 
pathway?



Limitations



Law  

Article 2 (Rights of the ecosystem): 
establishes substantive ecological rights 

Right to exist and 
evolve naturally: the 

lagoon must follow its 
natural ecological order 

and dynamics 

Right to protection: 
requires preventing, 

stopping, and not 
authorising harmful 

activities 

Right to conservation: 
obliges preservation of 
habitats, species, and 

protected natural areas 

Right to restoration: 
mandates repair and 
ecological recovery 

after damage to restore 
ecosystem functions 

and resilience

Article 1 (Legal personality):
Recognises the Mar Menor lagoon and 

its drainage basin as a legal person, 
making it a subject of rights 



Law  

• a Representative 
Committee 

• a Monitoring Committee

• a Scientific Committee 

• actio popularis and 
enforcement



Impact 





9. NRL as 
economic 
suicide: 
lessons from 
the wildfires 
in Hautes 
Fagnes?





A global first!

• 2030 target: restoration measures must cover at 
least 20% of EU land and sea by 2030. 

• Ecosystem targets: binding obligations cover 
terrestrial, freshwater, coastal and marine 
ecosystems, including habitats, rivers, pollinators, 
agricultural ecosystems and urban nature. 

• Non-deterioration: Member States must prevent
significant deterioration of restored areas and 
certain habitats, creating an important continuity
between conservation and restoration. 

• National restoration plans: Member States must 
prepare plans, translating EU targets into concrete 
restoration measures, with the first draft plans
due 1 September 2026. 



What’s in it for wetlands?

• Article 4 – Terrestrial, coastal and freshwater
ecosystems: restoration of Annex I habitat types, 
including wetland habitat types, whether inside or 
outside Natura 2000. 

• Article 9 – Rivers and floodplains: restoration of 
natural connectivity of rivers and natural functions
of related floodplains; this includes removing
artificial barriers and the EU objective of restoring
at least 25,000 km of rivers to free-flowing
condition by 2030. 

• Article 11 – Agricultural ecosystems: Member 
States must restore drained peatlands under
agricultural use: 30% by 2030, 50% by 2040 and 
70% by 2050. 





10. From 
nuisance to 
lifeline: 
support from 
the judges?





• Dendermonde: residents claimed that depoldering caused 
increased nuisance from biting midges (knijten); the claim 
was rejected for lack of sufficient proof of causation. 

• On appeal: the court confirmed that the causal link was not 
established and that the nuisance was not excessive in the 
circumstances. 

• Public interest: the court expressly considered the 
depoldering part of the general public interest, pursuing 
flood protection, nature development and restoration, and 
EU biodiversity objectives. 

• Other cases: similar concerns about knijten were addressed 
through environmental assessment and mitigation 
measures. 





11. Wetland 
restoration 
and right to a 
healthy 
environment?



• ICJ Advisory Opinion, 23 July 2025, discussing Article 7(9) 
of the Paris Agreement, the Court says that adaptation
options identified by the IPCC include “restoration of 
ecosystems”. It then concludes that such options, when
implemented through appropriate measures and best 
efforts, “could, in the Court’s view, meet the adaptation
obligations of parties under Article 7, paragraph 9, of the 
Paris Agreement.” 

• Para. 451: separately, in the context of reparation, the 
Court states that restitution for climate-related harm may
take the form of “restoring ecosystems and biodiversity.”



• ICJ Advisory Opinion, 2025, para. 393: a 
clean, healthy and sustainable environment 
is a “precondition for the enjoyment of 
many human rights”. 

• The Court concludes that the human right to 
such an environment is “inherent in the 
enjoyment of other human rights” and 
“essential for the enjoyment of other
human rights.”



12. Back to 
Eden?



Conclusion

• Wetlands shifted from wastelands 
to climate infrastructure

• Three pathways converge:

1. EU and national 
environmental law

2. Article 8 + R2HE 
(international evolutions)

3. Rights of nature

• Rights architecture is expanding for 
wetland protection










